STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
MARJI LECOVPTE,
Petitioner,
Case No. 01-3632

VS.

DEPARTMENT OF CHI LDREN AND
FAM LY SERVI CES,

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, the Division of Adm nistrative Hearings
by its designated Adm nistrative Law Judge, Fred L. Bucki ne,
held a formal hearing in the above-styled case on January 24,
2002, in Viera, Florida.

APPEARANCES

For Petitioner: Marji LeConpte, pro se
2684 Pepper Avenue
Mel bourne, Florida 32935

For Respondent: FEric D. Dunlap, Esquire
Department of Children and
Fam |y Services
400 West Robinson Street, Suite S-1106
Ol ando, Florida 32801-1782

STATEMENT OF THE | SSUE

Whet her Petitioner knowingly and willfully made a fal se

report of abuse of a child, WD., on January 29, 2001, in



viol ati on of Section 39.206, Florida Statutes, and if so, what
penalty is appropriate.

PRELI M NARY STATEMENT

On August 24, 2001, Respondent, Departnment of Children and
Fam |y Services (DCF), noticed Petitioner, Marji Leconpte, of
its intention to inpose a $1,000.00 fine pursuant to Section
39.206, Florida Statutes, for Petitioner's know ngly and
willingly filing a false child abuse report with DCF s abuse
hotl i ne on January 29, 2001.

This matter was referred to the Division of Adm nistrative
Heari ngs on Septenber 14, 2001, along with Petitioner's request
for an Admi nistrative Hearing

After several continuances, a final hearing was held on
January 24, 2001, at Viera, Florida.

At the final hearing Petitioner testified on her own
behal f, presented the testinonies of Jam e Bl azer, David Bazer,
and Beverly Leconpte, and introduced two exhibits (P1-2) into
evi dence. Respondent called Petitioner as a witness and
presented the testinonies of John EE Ginwis, Kathleen Hansen,
both of the Mel bourne Police Departnent, Robert Kortvaw and
Andrew Evans, both DCF enpl oyees, and introduced three exhibits

(R1-3) into evidence.



The Transcript of the hearing was filed on February 27,
2002. The parties' request for twenty days to submt their
respective proposed recomended orders was granted. On
February 24, 2002, Respondent filed a notion to supplenent the
record with late filed exhibits that was granted.

Respondent and Petitioner, on February 26 and 27, 2002,
respectively, filed their Proposed Recommended Orders, and they
have been considered in the preparation of this Recomended
O der.

FI NDI NGS OF FACT

Based upon observation of the wi tnesses and their denmeanor
while testifying, the docunentary naterials received in
evi dence, and the entire record conpiled herein, the foll ow ng
rel evant and material facts are found.

1. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
case. Section 120.57, Florida Statutes, and Rule 28-106. 201,
Fl ori da Adm ni strative Code.

2. Under Subsections 39.201-39.206 and 39. 301-39. 307,
Florida Statutes (2001), the Departnent of Children and Fam |y
Services is the State Agency responsi ble for receiving reports

of child abuse and protective investigations thereof.



3. Petitioner, nother of WD., on January 29, 2001, when
her son was visiting with her famly, observed what she
suspected to be abuse treatnent by the father when he paddl ed
hi m on Thursday, January 28, 2001. Petitioner called the
Mel bour ne Police Departnent and reported the incident.

4. Oficer Ginwis, was the first law enforcenent officer
to arrive on the scene but did not wite a report because the
i ncident did not occur in Ml bourne.

5. Oficer Ginwms recalled that while on patrol on
January 29, 2001, he received a signal "52" (battery) call on
his radio and went to Petitioner's hone.

6. During his interview of Petitioner, Oficer Ginws
recalled Petitioner advising himthat her son cane hone wth
"marks" on his bottom and she was concerned that he was either
bei ng abused or sexually assaulted, or both.

7. Oficer Ginwis saw no evidence of marking by a belt or
instrunments that |ooked like a pattern of use of a paddle on the
child's bottom From his observation of the child' s bottom he
was not al arnmed or suspicious to believe that a sexual assault,
abuse, or sonething to that effect had occurred. Wthout
interviewng the child, Oficer Ginws concluded that the

signal "52" conplaint to which he responded was unfounded.



8. Oficer Ginwis recalled informng Petitioner to cal
the Departnent of Children and Fam |y Services and to call the
Pal m Bay Pol i ce Departnent.

9. On January 30, 2001, Oficer Hansen, Ml bourne Police
Departnent, arrived at Petitioner's hone in the conpany of
Robert Kortvawi, DCF' s investigator. As did her fellow officer
and for the sane reason, Oficer Hansen did not wite a report
on her observations and involvenent in the interview of the
child.

10. Testifying fromnmenory, Oficer Hansen recall ed
observing the child along with Robert Kortvawi and she saw
nothing on the child s bottom she consi dered "bruising or
anything." She thought she observed a little pinkness or
rubbi ng on his bottom but did not recall any "bruising or
anything.” 1In her opinion allegations of "bruising and welts"
wer e unf ounded.

11. Robert Kortvawi centered his investigation on the
reported all egations of "excessive corporal punishment, bruises
and welts."” Petitioner inforned M. Kortvaw that she had
reason to believe there was bruising on the child' s buttocks
from bei ng physically abused by his father and that he had
spanked himw th a paddl e on Thursday night. He was upset that
the child was participating in karate when he should not have

been participating in karate.



12. From his personal interview with the child,

M. Kortvawi was inforned that the father had, in fact, spanked
the child with a paddl e on Thursday night (January 28, 2001).

13. From his personal observation of the child,

M. Kortvawi saw "sone slightly red--pinkish chafing; no bruises
or marks or anything--nothing that woul d have indicated any type
of physical abuse.™

14. The photographs taken by M. Kortvawi of the child's
bottom and condition were sent to the Pal m Bay Police
Departnent, and were not offered in evidence during the hearing.

15. After his investigation, M. Kortvaw concluded that
no nedi cation was necessary, and no child protection team
referral was warranted, and closed his report with a final
determ nation of "no further action necessary.”

16. M. Kortvawi opined that the abuse call nade by
Petitioner on January 29, 2001, was different and he believed it
to be fal se because of three primary factors: nineteen hotline
abuse calls had been nade regarding this famly during the
marri age; the statenents regardi ng her ex-husband made by
Petitioner during his interviewwth her; and Petitioner's
twel ve separate hotline abuse calls made from 1995 t hrough 2001

17. O the twelve individual abuse hotline calls nmade by
Petitioner, three were closed with "sone indicators”; two sexua

abuse (child on child) that were turned over to the | ocal police



departnment with no action by DCF and seven closed with no
i ndi cators found.

18. There have been on-going differences of opinion
bet ween Petitioner and her ex-husband both during the time of
their marriage, during the divorce proceeding, and currently
during Petitioner's exercise of her visitation privileges.

19. Petitioner's nother and daughter adm tted making
i ndi vi dual hotline abuse calls during the nmarriage of Petitioner
to WD.'s father. Those abuse calls were nmade primarily during
the tine when the two famlies, children the husband brought
into the marriage household and children the wife brought into
the marri age househol d, were |iving together.

20. Both nother and daughter saw WD.'s buttocks on
January 29, 2001, and were concerned with the "severity of the
beating"” adm nistered by the father.

21. Petitioner's testinony centered on her concern for the
wel fare of her son and her uncertainty about the father's
"excessive corporal punishment” admnistered to the six-year-old
child.

22. Petitioner further testified that she made the
January 29, 2001, hotline abuse phone call at the suggestion of
Oficer Ginwis, Melbourne Police Departnent, because of the
marks on WD s bottom and denies that her suspected abuse was

fal se when wllingly and know ngly made.



23. Respondent has shown, by a preponderance of evidence,
that Petitioner knowingly and willfully nmade the foll ow ng
hotli ne abuse report of suspected abuse of her son by the father
who had paddl ed the child a day before, when she knew of shoul d
have known the suspected abuse was, in fact, false, to wt:

Yes, | just had the local police out here
at ny house, and they told ne because of the
i ncident not actually happening in ny city,
that I should contact you all and the city
where the suspected abuse occurred.

The incident probably occurred in Palm
Bay.

kay. M son has a |arge bruise about
four inches |ong and about three inches w de
on his buttocks. | picked himup Friday
night fromhis father, and he did not bathe
| ast night. So, tonight when he went to
bathe - -he's six years old - -1 asked him
was he cl ean enough, or sonething, and had
me go make sure, that's when | saw the
brui se.

He said by (he was hit) a paddle. By his
father. | asked hi mwhen and why, and asked
hi m what happened. The last tine | saw him
was on Wednesday and he did not have
anything |ike that.

Yeah, supposedly, he was kicking and
t eaching sone children--ny husband had him
in Ti-Kwon-Do. M son was teaching other
kids at tines he was not supposed to, and, |
guess, he gave hima good ol d beating, but,
he told the officer he only hit himonce,
and, the bruise is very |arge.

(DCF reporter) My nanme is Andrew, ny
nunber is 0180. | amnot fam liar how they
work, but I will contact Pal m Bay.



24.

jurisdiction over the parties and subject matter in the

They actually canme out, | asked the
officer to look at him. . ., and | am going
to take a picture.

(DCF) Right, that is the best thing you
can do right now.

Vell, the thing is, there was sone
i nci dences of himbeing hit (on his
buttocks) about two years ago. . . . Yeah,
and they were considered unfounded. They
wer e consi dered on the back of his leg, like

it could have happened in clinbing or
falling.

CONCLUSI ONS OF LAW

The Division of Adm nistrative Hearings has

proceedi ng. Subsection 120.57(1), Florida Statutes, and Section

39. 206, Florida Statutes.

25.

Florida Statutes, and Order I|nposing an Adm nistrative Fine,

cites the followi ng authorities:

St at ut es,

Inits Notice of Intent Pursuant to Section 39. 206,

and Rul e 28-106.201, Florida Adm nistrative Code.

39.206 Administrative fines for fal se

report of abuse, abandonnment, or neglect of a

child; civil danmages.--

(1) In addition to any other penalty
aut hori zed by this section, chapter 120, or
ot her law, the departnent may i npose a fine,
not to exceed $10, 000 for each violation,
upon a person who knowingly and wllfully
makes a fal se report of abuse, abandonnent,
or neglect of a child, or a person who
counsel s another to nmake a fal se report.

Section 39.206, Florida

DCF



(2) If the departnent alleges that a
person has filed a false report with the
central abuse hotline, the departnent nust
file a Notice of Intent which alleges the
name, age, and address of the individual, the
facts constituting the allegation that the
i ndi vidual nmade a fal se report, and the
adm nistrative fine the departnent proposes
to inpose on the person. Each tinme that a
false report is made constitutes a separate
vi ol ati on.

(3) The Notice of Intent to inpose the
adm nistrative fine nust be served upon the
person alleged to have filed the fal se report

and the person's |egal counsel, if any. Such
Notice of Intent nust be given by certified
mai |, return recei pt requested.

(4) Any person alleged to have filed the
false report is entitled to an adm nistrative
hearing, pursuant to chapter 120, before the
i mposition of the fine becones final. The
person nmust request an adm nistrative hearing
within 60 days after receipt of the Notice of
Intent by filing a request with the
departnent. Failure to request an
adm nistrative hearing within 60 days after
recei pt of the Notice of Intent constitutes a
wai ver of the right to a hearing, meking the
adm ni strative fine final

(5) At the administrative hearing, the
departnent nust prove by a preponderance of
the evidence that the person filed a fal se
report with the central abuse hotline. The
adm ni strative hearing officer shall advise
any person agai hst whoma fine nay be inposed
of that person's right to be represented by
counsel at the adm nistrative hearing.

(6) In determning the anmount of fine to

be inposed, if any, the follow ng factors
shal | be consi dered:

(a) The gravity of the violation,
including the probability that serious
physi cal or enotional harmto any person wll

10



result or has resulted, the severity of the
actual or potential harm and the nature of
the fal se allegation.

(b) Actions taken by the false reporter to
retract the false report as an el enent of
mtigation, or, in contrast, to encourage an
i nvestigation on the basis of false
i nformati on.

(c) Any previous false reports filed by
t he same i ndividual .

(7) A decision by the departnent,
foll owing the adm nistrative hearing, to
i npose an admnistrative fine for filing a
fal se report constitutes final agency action
wi thin the neaning of chapter 120. Notice of
the inmposition of the admi nistrative fine
nmust be served upon the person and the
person's | egal counsel, by certified nail
return recei pt requested, and nust state that
t he person may seek judicial review of the
adm ni strative fine pursuant to s. 120.68.

(8 Al anpbunts collected under this

section shall be deposited into an
appropriate trust fund of the departnent.

(9) A person who is determ ned to have
filed a fal se report of abuse, abandonnent,
or neglect is not entitled to
confidentiality. Subsequent to the
conclusion of all adm nistrative or other
judi cial proceedings concerning the filing of
a false report, the name of the fal se
reporter and the nature of the false report
shal | be made public, pursuant to s.
119.01(1). Such information shall be
adm ssible in any civil or crimnal
pr oceedi ng.

(10) A person who know ngly and willfully
makes a fal se report of abuse, abandonnent,
or neglect of a child, or a person who
counsel s another to make a fal se report may
be civilly liable for danmages suffered,

i ncl udi ng reasonabl e attorney fees and costs,
as a result of the filing of the fal se

11



report. |If the nane of the person who filed
the fal se report or counsel ed another to do
so has not been discl osed under subsection(9)
t he departnent as custodi an of the records
may be naned as a party in the suit until the
dependency court determines in a witten
order upon an in camera inspection of the
records and report that there is a reasonable
basis for believing that the report was fal se
and that the identity of the reporter may be
di scl osed for the purpose of proceeding with
a lawsuit for civil danages resulting from
the filing of the false report. The alleged
perpetrator may submt witness affidavits to
assist the court in making this initial

det er mi nati on

(11) Any person naking a report who is
acting in good faith is i mune from any
[iability under this section and shal
continue to be entitled to have the
confidentiality of their identity maintained.

26. The determ native issue in this case is whether the
abuse report call was false, in fact, when made on January 29,
2001. If not, further inquiry is not necessary.

27. The party asserting the affirmative of an i ssue before
an adm ni strative tribune has the burden of proof. Florida

Departnent of Transportation v. J.WC. Conpany, Inc., 396 So. 2d

778 (Fla. 1st DCA 1981). DCF nmust prove the allegations that
are contained in its Notice of Intent Letter dated August 24,
2001, to Petitioner.

28. In this case, there is a preponderance of evidence to
sustain the initial issue that the abuse report was "fal se" when
the tine made by Petitioner. Petitioner's assertion that her

report of "suspected abuse" regarding her child was nmade only

12



after the suggestion by the police officer on the scene is not
credi bl e.

29. The evidence is clear that Petitioner knew WD."'s
father paddled himthe day before the she made the report. The
evidence is clear that paddling by the father left marks on
WD s buttocks for |longer than 24 hours, and this was not the
first paddling incident by the father on the child. 1In the
past, Petitioner had made not |ess than twelve suspected abuse
report alleging the father abused this child. For the report in
guestion, neither Petitioner nor the DCF investigator considered
t he "suspected abuse marks" were of such severity that a nedical
exam nati on was necessary to confirmPetitioner's suspicion of
excessi ve corporal punishnment. Petitioner made no attenpt to
retract her report.

30. Thus, considering the evidence nost favorable to
Petitioner, the reporting of the marks on WD.'s buttocks on
January 29, 2001, as "suspected abuse" by the father was fal se
when made. The terms suspect and false are not ternms of art,
but are terns of common neani ng and understanding. The term
"suspect" is to surmse to be true or probable, (The Anerican
Heritage Dictionary, page 1296). The term "false" is contrary
to fact or truth; w thout grounds, (The Anerican Heritage

Dictionary, page 473).

13



31. In Aurigemmma v. State of Florida, 801 So. 2d 982, 985

(4th DCA 2001), a case of conviction for false reporting of an
non-exi sting crine, the Court held:
To be guilty of false reporting of a non-
exi stence crinme, one nmust willfully inpart,
convey, or cause to be inparted or conveyed
false informati on or reports

concerning the alleged conm ssion of a

crinme, knowi ng such information or report is

false, in that no such crinme has actually

been comm tt ed.

32. Petitioner saw marks on the buttocks of her son.

Wt hout consultation with nmedical personnel to confirm her
suspi ci on of "severe corporal punishnment,"” Petitioner called the
| ocal police. At the suggestion of |aw enforcenent, Petitioner
then called DCF' s hotline and reported her suspicions
i dentifying her ex-husband as the abuser. Prior to making the
hotline abuse call in question, Petitioner had nade twel ve ot her
hot |ine abuse calls identifying her ex-husband as the abusive
parent in each instant. Petitioner was very famliar with the
normal course of action to be taken by the DCF having filed 12
abuse reports in the past. On January 29, 2001, when Petitioner
made her abuse report the evidence is clear that Petitioner's
statenment, bruise four inches |long and three inches w de on

WD.'s buttocks, to DCF s abuse hotline operator were know ngly

fal se when made.
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RECOVMVENDATI ON

Based upon the foregoing, it is hereby

RECOMVENDED

That the Departnent of Children and Fam |y Services enter a
final order, pursuant to Section 39.206, Florida Statutes,
i mposi ng an Admi nistrative Fine against Petitioner for know ngly
and wllfully making a false hotline abuse report on January 29,
2001.

DONE AND ENTERED this 10th day of April, 2002, in

Tal | ahassee, Leon County, Florida.

FRED L. BUCKI NE

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399- 3060
(850) 488-9675 SUNCOM 278-9675

Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the

Di vision of Adm nistrative Hearings
this 10th day of April, 2002.

COPI ES FURNI SHED.

Eric D. Dunlap, Esquire

Departnent of Children and
Fam |y Services

400 West Robi nson Street

Suite S-1106

Olando, Florida 32801-1782
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Marji LeConpte
2684 Pepper Avenue
Mel bourne, Florida 32935

Josi e Tomayo, Ceneral Counse
Department of Children
and Fam |y Services
1317 W newood Boul evard
Bui | di ng 2, Room 204
Tal | ahassee, Florida 32399-0700

Peggy Sanford, Agency derk
Departnent of Children
and Fam |y Services
1317 W newood Boul evard
Bui l ding 2, Room 204B
Tal | ahassee, Florida 32399-0700

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt exceptions within 15 days
fromthe date of this Reconmmended Order. Any exceptions to this
Recommended Order should be filed wwth the agency that w |
issue the Final Oder in this case.
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